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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,    ) 
      ) NOS. 44270 & 44271 
 Plaintiff-Respondent,  )  
      ) BANNOCK COUNTY NOS. 
)  CR 2015-3605 & CR 2015-8633 
v.      ) 
      ) 
MELISSA JO ROGERS BURKY,  ) APPELLANT'S BRIEF 
      ) 




STATEMENT OF THE CASE 
 
 
Nature of the Case 
 
In the first of these two consolidated case, Melissa Jo Rogers Burky was 
convicted of possession of a controlled substance and sentenced to a unified term of 
seven years, with three years fixed.  In the second case, she was convicted of leaving 
the scene of an accident resulting in injury or death and felony driving under the 
influence (“DUI”) and sentenced to an aggregate unified term of ten years, with three 
years fixed, to be served concurrently to the sentence imposed in the first case.  She 
appeals from her judgments of conviction, arguing the district court abused its discretion 
at sentencing.   
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Statement of the Facts & Course of Proceedings 
On February 20, 2015, a pen casing which tested positive for methamphetamine 
was found in Ms. Burky’s bedroom during a juvenile probation search of her residence.  
(Presentence Investigation Report (“PSI”), pp.5, 7.)  Ms. Burky was charged by 
Information in Case No. 2015-3605 (“the controlled substance case”) with one count of 
felony possession of a controlled substance.  (R., pp.57-58.)  The State filed an 
Information Part II alleging this was Ms. Burky’s second or subsequent controlled 
substance offense, subjecting her to an enhanced penalty pursuant to Idaho Code § 37-
2739.  (R., pp.59-60.)  Ms. Burky pled guilty in order to participate in a mental health 
diversion program.  (Tr., p.26, Ls.17-21; R., pp.75, 78-84.)  The district court accepted 
Ms. Burky’s guilty plea and transferred the case to the mental health diversion program.  
(R., pp.75, 87, 88-90.)   
On June 4, 2015, Ms. Burky got into a verbal argument with someone she knew, 
then let him out of the vehicle she was driving, and struck him with her car.  (PSI, pp.5-
6, 8.)  She was under the influence of drugs and alcohol at the time.  (PSI, pp.5-6.)  
Ms. Burky was charged by Information in Case No. 2015-8633 (“the DUI case”) with 
aggravated battery, leaving the scene of an accident resulting in injury or death, and 
aggravated DUI.  (R., pp.217-19.)  The State filed an Information Part II alleging 
Ms. Burky was subject to a sentencing enhancement because, in committing the 
aggravated battery, she used a motor vehicle, which qualifies as a deadly weapon 
pursuant to Idaho Code § 19-2520.  (R., pp.220-21, 233-34.)  Ms. Burky pled guilty to 
leaving the scene of an accident resulting in injury or death and aggravated DUI, and 
the State dismissed the aggravated battery count and the enhancement charged in the 
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Information Part II.  (Tr., p.13, L.18 – p.14, L.1; R., pp.247-53.)  The district court 
accepted Ms. Burky’s plea and transferred the case to the mental health diversion 
program.  (Tr., p.23, L.24 – p.24, L1; R., pp.254-56.) 
On December 16, 2015, the mental health diversion program/problem solving 
court recommended Ms. Burky be terminated from the program for attempting to sell a 
hydrocodone pill to her ex-husband.  (PSI, p.63; R., pp.91-92, 258-59.)  Ms. Burky did 
not contest the recommendation.  (Tr., p.46, Ls.20-24.)  The district court terminated 
Ms. Burky from the diversion program and the two cases proceeded to sentencing.  
(R., pp.107-09, 276-78.)  In the controlled substance case, the district court sentenced 
Ms. Burky to a unified term of seven years, with three years fixed.  (R., p.113.)  In the 
DUI case, the district court sentenced Ms. Burky to a unified term of five years, with two 
years fixed, for leaving the scene of an accident, and ten years, with three years fixed, 
for aggravated DUI, to be served to concurrently to each other and to the sentence 
imposed in the controlled substance case.  (R., p.283.)   
The judgments of conviction were entered on April 26, 2016.  (R., pp.118-22, 
282-87.)  Ms. Burky filed timely notices of appeal on May 27, 2016.  (R., pp.124-27, 
288-91.)  The appeals were consolidated by this Court on June 23, 2016.  (R., p.9.)  
Ms. Burky also filed motions pursuant to Idaho Criminal Rule 35 (“Rule 35”) for a 
reduction of her sentences.  (R., pp.132-33, 296-97.)  Following a hearing, the district 
court granted Ms. Burky’s Rule 35 motions and retained jurisdiction in both cases for a 
period of 365 days.  (R., pp.136, 301.)  The district court entered its orders granting 
Ms. Burky’s Rule 35 motions and retaining jurisdiction on June 17, 2016.  (R., pp.137-
41, 300-04.)   
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ISSUE 
Did the district court abuse its discretion at sentencing? 
 
ARGUMENT 
The District Court Abused Its Discretion At Sentencing 
 
Ms. Burky asserts that, given any view of the facts, the sentences imposed by 
the district court in these two consolidated cases were excessive.  Where, as here, the 
sentences imposed by the district court are within statutory limits, “the appellant bears 
the burden of demonstrating that [they are] a clear abuse of discretion.”  State v. 
Williams, 151 Idaho 828, 834 (2011) (quoting State v. Windom, 150 Idaho 873, 875 
(2011)).  “When a trial court exercises its discretion in sentencing, ‘the most 
fundamental requirement is reasonableness.’”  Id. (quoting State v. Hooper, 119 Idaho 
606, 608 (1991)).  “A sentence is reasonable if it appears necessary to accomplish the 
primary objective of protecting society and to achieve any or all of the related goals of 
deterrence, rehabilitation or retribution.”  Id. (citation omitted).  “When reviewing the 
reasonableness of a sentence this Court will make an independent examination of the 
record, ‘having regard to the nature of the offense, the character of the offender and the 
protection of the public interest.’”  Id. (quoting State v. Shideler, 103 Idaho 593, 594 
(1982)). 
The sentences imposed upon Ms. Burky by the district court were not reasonable 
considering the nature of her offenses, her character and the protection of the public 
interest.  Ms. Burky was convicted of possession of a controlled substance based on the 
discovery in her bedroom of a pen casing which tested positive for methamphetamine.  
(PSI, pp.5, 7.)  Ms. Burky has used methamphetamine only twice during her entire life 
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and the drugs discovered in her bedroom were not hers.  (PSI, pp.7-8, 24; Tr., p.35, 
Ls.1-9.)  Ms. Burky was also convicted of leaving the scene of an accident resulting in 
injury or death and felony DUI.  It appears Ms. Burky was involved in a verbal argument 
with a friend regarding his use of money he borrowed to purchase drugs.  (PSI, p.8.)  
After the argument, Ms. Burky’s friend got out of the car Ms. Burky was driving and she 
struck him with her vehicle.  (PSI, p.8.)  It is unclear whether she struck him intentionally 
or accidentally, but it is clear she was under the influence of alcohol and drugs at the 
time.  (PSI, p.8.)  A disagreement between friends, even one resulting in serious 
injuries, does not warrant an aggregate unified sentence of ten years, with three years 
fixed. 
The sentences imposed upon Ms. Burky were also not reasonable considering 
her character.  Ms. Burky’s counsel explained at sentencing that Ms. Burky was 
attending counseling, had full-time employment and was living on her own.  (Tr., p.66, 
Ls.14-22.)  Ms. Burky apologized to the victim at sentencing, saying she was “extremely 
sorry for the hurt and pain [she] caused.”  (Tr., p.67, Ls.14-17.)  She told the district 
court, “It was not me.  I was highly intoxicated.  I—I was wrong to be behind that wheel, 
and it scares me to death to this day.  I’m extremely sorry.”  (Tr., p.67, Ls.18-21.)  She 
admitted she had an addiction problem and asked the district court for an opportunity to 
continue her treatment.  (Tr., p.67, Ls.22-25.)   
Ms. Burky submitted letters to the district court prior to sentencing which should 
have resulted in a lesser sentence.  She submitted a letter from her case manager 
stating Ms. Burky has “learned new ways to react and cope when stressed instead of 
using drugs and alcohol” and “appears to be very motivated.”  (Exs., p.5.)  Ms. Burky 
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also submitted a letter from her employer stating she has “excelled at her position” and 
as an “amazing work ethic” and an “even better attitude.”  (Exs., p.6.) 
Ms. Burky suffers from bipolar disorder, major depressive disorder, borderline 
personality disorder and drug and alcohol dependence.  (PSI, pp.22-23.)  The GAIN 
evaluator recommended intensive outpatient treatment and the probation officer who 
supervised Ms. Burky during her time in the mental health diversion program 
recommended a period of retained jurisdiction.  (PSI, pp.27, 63.)  It is clear from these 
letters of recommendation and letters of support that Ms. Burky needed treatment—
meaningful treatment—not a lengthy term of incarceration.  She had one prior felony 
conviction, but did not present a danger to the general public in the crimes she 
committed, and would not present any danger but for her substance abuse problem.   
Considering all of the mitigating factors, and notwithstanding the aggravating 
factors, the district court abused its discretion when it sentenced Ms. Burky in the 
controlled substance case to seven years, with three years fixed, and in the DUI case, 




Ms. Burky respectfully requests that this Court reduce her sentences as it deems 
appropriate.  Alternatively, she requests that these cases be remanded to the district 
court for a new sentencing hearing. 
 DATED this 17th day of November, 2016. 
      __________/s/_______________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
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